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ABSTRACT
In India the Protection of Human rights act (PHRA), 1993, established the National Human
rights commission (NHRC) and state human rights commission (SHRCSs) as the ultimate
institutional safeguard against a constitutional and international miscarriage of human rights. The
following paper critically assesses the effectiveness and accountability of these Commissions,
specifically the issue of their ability to combat systemic human rights violations and
marginalized groups. Using a doctrinal research approach, the study shows a structural paradox
has existed in the organization since we have a powerful mandate of investigation and promotion
which is also consistent with the international Paris Principles but the functionality of the body is
awkward due to a statutory lack of punitive/enforcement powers which makes this body to be
called a toothless tiger. This weakness-isthewever offset by judicial activism that has secured the
quasi-judicial power of the NHRC such that judicial rulings have been made to the effect that
any compensatory award is binding on the state. Beser level of accountability crisis is revealed in
the combined international criticism by Global Alliance of National Human Rights Institutions
(GANHRI), which blocked accreditation of the NHRC because of the systematic failures in the
appointing process that undermines the independence and pluralism of the institution. Also,
systemic implementation gaps, especially the increasingly large backlog in state commissions
(4,669 pending complaints in Madhya Pradesh) demonstrate a lack of commitment to
implementing the system in full, and thus a denial of the marginalized groups of their key right to
available justice. The paper is summed up with the proposal of necessary changes to the statute
and immediate redesign of the politics appointment process to fill in a real independence.
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I. Preliminary Sections

A. Introduction:

The Indian institutional structure of human rights protection is essentially based on the Protection
of human rights act PHRA (1993)? that stipulated the formation of the National human rights
commission (NHRC) and State human rights commissions (SHRCs). This legal reaction aimed at
establishing a statutory process or mechanism having a statutory independent character, to ensure
the protection of the broad understanding of human rights, including the constitutional provisions
(especially the right to life and freedom, in the Articles 21 2) and the commitment to international
covenants such as the ICCPR® and ICESCR®. It is an organization that over three decades has
occupied the summit national position but now it is facing a deep dilemma of its validity and
functional ability. The main assumption in this study is that there is an empirically calculable gap
between what Commission generally statutorily requires of its work the promotion and protection
of rights, and the actual reality that is constrained in effect by structural dependency and a lack of
binding enforcement mechanisms. This.-epposition -has cemented the long-standing critical
academic and popular accusation against'the NHRC ®as a mere show-business institution- a
toothless tiger. The paper at hand is an attempt to critically analyze the institutional effectiveness
and mechanisms of accountability that are applicable in the NHRC and SHRCs. Their sensitivity
to the abuses of the state system, in particular, as well as the specially targeting the needs of
historically marginalized groups, where the imperative to hold independent control is most acute,
is the subject of investigation. Whether or not the human rights framework is indeed sound does
not just depend on the number of complaints made but on the ability of such institutions to evoke
compliance, render substantive and timely justice®. The study is informed by three general,

intersecting research questions:

! Protection of Human Rights Act, No. 10 of 1994, India Code (1993).

2 INDIA CONST. art.21

3 International Covenant on Civil and Political Rights, Dec. 16, 1966, 999 U.N.T.S. 171.

4 International Covenant on Economic, Social and Cultural Rights, Dec. 16, 1966, 993 U.N.T.S. 3.

5 P. Chakrabarti, The NHRC in India: A Toothless Tiger? 45 ECON. & POL. WKLY. 12 (2010).

& M. Singh, Accountability and Human Rights Mechanisms in India, 12 NAT’L HUM. RTS. L.J. 67, 7075 (2017).
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What is the impact on the effectiveness of NHRC of the non-binding nature of its statutory
recommendation, and how has the judicial precedent been selective in a redefinition of the
enforceability of remedial orders?

What are the structural deficiencies in the appointment and composition process that suggest that
the Commissions lack independence and accountability as manifested by repeated international
scolding by Global Alliance of National Human Rights Institutions (GANHRI7)?

To what extent is the NHRC/ SHRCs institutional response to widespread human rights violations
against the marginalized groups (e.g. custodial violence, manual scavenging) 8as effective in

policy advocacy success in relation to visible institutional performance?

B. Review of Literature

The available body of law literature suggests a complex but tends to be paradoxical evaluation of
NHRIs in India®. It is generally agreeable that the PHRA 1993'°, has managed to create an
institution conceptually aligned with the requirements of the Paris Principles titself thereby
accorded it an expansive and commendable mandate in the area of promotion and investigation.
But a common consensus among legal’ commentators with regard to this is the practical harsh
limitation: that in most instances the practical findings and recommendations of the Commission
are flouted and disregarded by state agencies:**The-tack of this administrative non-compliance is
always found to be the pivotal operational anomaly, which casts inherent doubts to the actual
autonomy and jurisdiction granted to the NHRC. There is a pronounced and acute line of
jurisprudence concerned with the efforts to mitigate this weakness *3of law by the judiciary. The
scholarly discussion explains the difference in functionality that landmark judicial precedents have
provided, with broader policy proposals providing only guidance, and those directly providing
financial restitution to rights infractions having a strong legal power over the state. It is an essential

evolution which makes the Commission a formidable tool in the process of state financial

7 Global Alliance of National Human Rights Institutions (GANHRI), Sub-Committee on Accreditation Report —
India (NHRC), GANHRI-SCA (2023).

8 National Campaign for Dalit Human Rights, Status Report on Manual Scavenging in India (2022).

% A. Kumar, National Human Rights Institutions in India: A Critical Review, 56 J. INDIAN L. INST. 112, 114-15
(2019)

10 The Protection of Human Rights Act, No. 10 of 1994, Statement of Objects and Reasons, INDIA CODE (1994).
1 Paris Principles, G.A. Res. 48/134, U.N. Doc. A/RES/48/134 (Dec. 20, 1993).

12 p, Chakrabarti, The NHRC in India: A Toothless Tiger? 45 ECON. & POL. WKLY. 12, 14-15 (2010).

13 NHRC v. State of Gujarat, (2009) 6 SCC 767.




accountability, and with the recent decision of the Delhi High Court!*, which proclaimed that
damages along with interest should be paid, and also expressly stated that the directive was just
disregarded by the Ministry of Home Affairs. In spite of this close attention on functional
limitations, there remains a gap in relating the structural defects in accountability directly to the
shortages in operational performance®®. Most of the current criticisms tend to discuss the political
concession of institutional independence (one of the biggest issues pointed out by GANHRI ®of
the ineffective appointment process) in isolation of the actual failures of performance in such areas
as sanitation or prison reform. ¥’ The purpose of this paper is to fill this gap in analysis by
suggesting that the inability to incorporate the true pluralism in the composition of the Commission
Bitself plays a major part in its undermined posture in any case of seeking aggressive and

mandatory state action on behalf of the marginalized populations.

C. Research Methodology:

In this work, the Doctrinal Research methodology is used, which is the generic systematic inquiry
used in the study of the law to criticize theaw as it is (lex lata’®). The methodology is adequate
because the main topic of discussion is the legal interpretation of the Protection of Human Rights
Act 1993 and their interplay with the_Indian Constitution and their further development in the
scope of judicial precedents. The content of.the research used covers: Primary Law Documents:
the Constitution of India (in particular, Articles 21, 14 and 19%°), the PHRA, 1993, 2019
Amendment Act.?! Judicial Precedents: The judgements of critical rulings of the Supreme Court
and High Courts that presume the binding potency of NHRC awards and the constitutional
privilege to justice invitation. Institutional and Secondary Sources: Authoritative Annual Reports
on the functioning of the NHRC and SHRCs (to process inspirational information about working

dynamics, numbers of complaints and backlog cases) and publications of international

14 Rachna v. Union of India, W.P. (C) No. 5858/2020, { 67 (Del. HC 2023).

15 J. Bhandari, Institutional Accountability and Performance Gaps in NHRC, 12 NAT’L HUM. RTS. L.J. 45, 47-50
(2018).

16 Global Alliance of National Human Rights Institutions (GANHRI), Sub-Committee on Accreditation: Report on
NHRC India — Deferred Accreditation Due to Appointment Process Issues (2023).

17 WaterAid India, State of Sanitation and Human Rights (2019).

18 R. Menon, Pluralism and Independence in Human Rights Commissions, 44 SOC. CHANGE 233, 236-39 (2014).
195, Chandra, Legal Research Methodology: Doctrinal vs Non-Doctrinal Approaches, 39 J. INDIAN L. INST. 142,
145-48 (1997).

20 INDIA CONST. arts. 14, 19, 21.

2L The Protection of Human Rights (Amendment) Act, No. 19 of 2019, INDIA CODE (2019).




organizations such as GANHRI, and essay type writing done by academic sources commenting on
the efficiency and effectiveness of the Commission. All the results are critically evaluated to gauge
the faithfulness of the Commissions performance to their legal role and international good
practices and, therefore, they will provide rare insights into the systematic obstacles that face the

Indian institutionalized framework of human rights.




I1. The Effectiveness Paradox and The Doctrinal Framework.

D. Protection of Human Rights Act, 1993: Statutory Review

PHRA, 1993?, is the law giving the legal framework on human rights regime and placing the
structure of NHRI in India in the framework of international community expectations. Section
2(1)(d) Zof the Act has a broad definition of human rights that encompasses all rights to life,
liberty, equality and dignity provided by the Constitution or reflected in the International
Covenants (ICCPR and ICESCR) #*and enforceable by the Indian courts and which are the human
rights of the people. The NHRC has a comprehensive mandate that is determined by the functions
it carries out as outlined in Section 12%. These are on suo motu investigation into the abuse of
human rights, intervention to trial, watching the situation in prisons and detention facilities, law
critique, research encouragement, and in active supervision of its own suggestions. In addition the
Protection of Human Rights (Amendment) Act, 2019 2%, which sought to strengthen the
institutional capacity of the Commission increased the eligibility requirements of the Chairperson
(who now had to be a Supreme Court Judge) and required more experts to be members, and at
least one of such had to be a woman. Most importantly, the PHRA, Section 13(4) ?’gives the
NHRC the powers of a civil court whilst investigating and looking into complaints. It also has the
power to invite witnesses, request documents;and-accept evidence on affidavit, which gives it a

powerful hand in investigating when it comes to countering the efforts of the state.

E. Toothless Tiger Critique: Limitation of Recommendation

Such a paradox of NHRC as its force in investigation and weakness in enforcement lies in its legal
limitations on its powers. The findings, directions and policy suggestions of the Commission are
mainly recommendatory. The Act empowers the NHRC to prescribe appropriate remedial action
such as the issuance of interim relief though it lacks any statutory action to enforce compliance or

imposing any form of binding penalty on the government departments or public officials who

22 The Protection of Human Rights Act, No. 10 of 1994, INDIA CODE (1994).

2 1d. § 2(1)(d).

24 International Covenant on Civil and Political Rights, Dec. 16, 1966, 999 U.N.T.S. 171;
International Covenant on Economic, Social and Cultural Rights, Dec. 16, 1966, 993 U.N.T.S. 3.
%5 PHRA 1993, § 12.

% The Protection of Human Rights (Amendment) Act, No. 19 of 2019, INDIA CODE (2019).

21 PHRA 1993, § 13(4).




intentionally refuse to act upon its findings. This institutional weakness has allowed the state and
central governments to continue flaunting or disregarding the instructions of the NHRC at will and
therefore its effect will depend on the will of the executive. It is this lack of coercive authority that
is the very essence why the NHRC has gained the long serving reputation as a toothless tiger?. To
be a proper watchdog, an institution must be able to pose a search to a subject that can constantly

ignore its investigations without necessarily facing a formal punitive measure.

F. Judicial Fortification: Compensatory order enforcement

Although in effect this is a legislative constraint, judicial interpretation has tactfully come in to
introduce an area of binding power of the NHRC, specifically to redress victims. Critical legal
distinction has been created: orders containing monetary remedies in case fundamental rights have
been violated are obligy assessed as orders, when such an Order is made concerning systemic
reform on the basis of a recommendation containing general guidelines and proposals. This
legislation of jurisprudence is grounded on the quasi-judicial authority of NHRC (Sections 12, 13,
14, and 18), 2°and powerful jurisprudence;of Supreme Gourt of compensations that is done in case
of violation of Art. 21, D.K. Basu v. State of West Bengal. *°One major recent use of this doctrine
was in January 2025 judgement of a division -Bench-gf the Delhi High court. The Court ordered
the Ministry of Home Affairs to pay compensation-of 5 lakhs with the interest of 18% as per the
staged encounter case to the legal heirs of the deceased victims. That ruling overtly declared that
the compensation order of the NHRC was binding, and the MHA was guilty of just ignoring the
directive over a period of years. The Court did oppose that the government authorities that are
going to find non-compliance should move to a formal judicial review and thus the possibility of
administrative dismissal cannot be considered. The important conclusion made in this
jurisprudence is that the NHRC is weak in its attempts to impose punishment or systemic reform
but strong in its efforts to force monetary compensation reparation on any infringement of the right
to life and dignity.

28 p, Chakrabarti, The NHRC in India: A Toothless Tiger? 45 ECON. & POL. WKLY. 12, 14-16 (2010).
2 PHRA 1993 88§ 12-14, 18.
%0 D.K. Basu v. State of West Bengal, (1997) 1 SCC 416




G. Operational Shortcomings: Resources Limitation and level of Investigation

The operational issues that result in chronic operational difficulties also harm the functional
efficacy of the NHRC. Resource Constraints: The Commission usually works with considerable
resource based limitations such as lack of funding and poor staffing specification. This has a direct
effect on its ability to initiate complex, detailed, time-bound investigations, and causes procedural
delays and slows down of the movement of handling of serious complaints. Jurisdictional
Limitations: NHRC investigative mandate is, in the most part, restricted to the human rights
violations of the authorities. Even though the scope is, perhaps potentially, broadened to include
critical issues in modern-day times including corporate abuse or negligence within a booming
private healthcare industry, this limits its overall scope in terms of dealing with human rights
concerns originating through non-state forces. There have been suggestions to enhance the
investigation powers of the NHRC by the introduction of investigations in offense committed by
individuals or organizations. Lack of Transparency: The NHRC is obligated to make visits to state
prisons in its crucial responsibility of_conducting independent monitoring. Yet, institutional
responsibility is highly undermined due to the fact that'the NHRC or the relevant oversight entities
do not have to publish their reports on their findings in the public. Such a lack of compulsory
publicity inhibits the oversight of legislature, media, and civil societies and may hide the actual
scope of human rights practices in the prisons. More so, the complaints by prisoners have been
high with the majority yet to be documented as a result of fear of being retaliated by the prison

leaders which points to a total failure of this system to protect those who file complaints.
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I11. The Crisis of Accountability and Institutional Independence

H. Adhering to the Paris Principles®': The GANHRI Scrutiny

International Accountability of the NHRC is reviewed against the Paris Principles against which
independence, pluralism and wide area of operation is required. The NHRC previously enjoyed
status of the highest possible accreditation by the Global Alliance of National Human Rights
Institutions (GANHRI) of A. Yet, at this point, the Commission is experiencing a grave crisis of
international credibility, which is caused by constant assertions of its structural incompetence.In
2023-2024 NHRC 3?had its initial and subsequent accreditation deferral identified as A. After a
tough examination conducted by the Sub-Committee on Accreditation (SCA) of GANHRI in
March 2025, the SCA suggested that the status of NHRC be downgraded to B. Though the NHRC
has appealed this recommendation though it should still be in the status of A till it reaches the next
review in March, 2026 the government has not addressed the underlying issues. Any demotion to
B would be disastrous to the international reputation of the NHRC, which would imply that it is
not acting in compliance with the international standards-and this would limit its voting ability and
active participation in major forums in the United /Nations in relation to human rights. This
international reproach presents a structural weakness that lies deep with the appointment process

itself.

I. Systemic Nature of the appointment mechanism and pluralism Locus

Crisis of credibility could mainly be traced to the mechanism of appointing the Chairperson and
the members of the Board as stipulated by the laws; critics tip their hat to this mechanism saying
that it is highly prone to political interference. The Statutory Committee: Each of the President is
appointed by the recommendation of a high powered committee of six-member statutory
committee led by the Prime Minister. The members of this committee are Speaker of the House
of Lok Sabha, Deputy Chairman of the House of Rajya Sabha, the Leaders of the Opposition in
both Houses and the Minister of the Home also. Critique of Political Influence: The SCA and

academic critics argue that even despite the participation of the opposition leaders, the process is

3L Principles Relating to the Status of National Institutions (Paris Principles), G.A. Res. 48/134, U.N. Doc.
A/RES/48/134 (1993).
32 GANHRI, Sub-Committee on Accreditation, ‘Accreditation Deferral of NHRC India’ (2023-2024).
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usually dominated by the ruling government. This is a perception that limits the true
independence of the Commission, whereby the selections might seem to be the reflection of the
government, hence denting its ethical status as an independent watchdog. The polarization and
absence of consensus can be characterized by specific examples of appointments that comes with
the political criticism of the opposition politicians who described the process under question as
fundamentally flawed and pre-determined. Pluralism failure (Paris Principle 5)33: The failure of
Pluralism is a specific critique of the failure to follow the Paris Principle 5 that requires
pluralistic representation to be used in composition and the appointment process. The SCA
observed that the institutional design of the PHRA does not guarantee a adequate overall
consultation, the formal inclusion of individual voices of the society, including Civil Society
Organizations (CSOs), human rights NGOs, and independent academia 34in the selection
process. This oversight is a vital system deficiency that essentially prevents the Commission to
act with openness and without direct oversight into the executive branch in which the

Commission is tasked to check.

J. The Asymmetry of Justice: The Measures of SHRC. Inequality in Performance and
Backlogs.

The SHRCs network is decentralized and it is-essential in availing local justice. Nevertheless,
there is a serious asymmetry with regard to operations, and the efficiency and distribution of
resources of state commissions is extremely uneven. Right to Access Justice: It is found by the
judiciary that the non-sufficiency of the state governments in establishing or empowering SHRCs
amounts to infringement of the right of the citizens to access justice provided by Article 21 35of
the Constitution. Where the victims are miles apart the NHRC headquarters located in Delhi,
then lack of the efficient local forum makes relief nothing but a fantasy. Backlog Crisis (Case
Study: Madhya Pradesh): According to operational data, a number of SHRCs are under the
critical institutional stress. In Madhya pradesh, the state Human Rights Commission (MPHRC)

comparatively received 10,373 cases of complaints of human right violations in 2024-2025, and

33 Paris Principles, G.A. Res. 48/134, princ. 1-5 (1993).

3 GANHRI SCA, Accreditation Report on NHRC India, Mar. 2025

3% See Rajesh Das v. State of Odisha, (2022) (Orissa HC) (holding failure to operationalize SHRC infringes access to
justice).
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it is driven by an average of 29 cases of complaints being reported to it daily3¢.. In spite of such
vast volumetricity, the Commission has an institutional backlog consisting of eventual 4,669
complaints that were unresolved at the end of 2024-2025, which is a figure that has been
growing gangplank in recent years. It is this perennial failure of prompting disposal due to
limited resources and lack of dynamism in operations that prove that human rights protection is
not geographically and administratively uniform and requires centralized measures of

accountability.

3% Madhya Pradesh Human Rights Commission Annual Report 2024-2025.
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IVV. Response of Institution to Systemic Violations and Margined-out Groups. Oversight,
Attribution of Deaths, and Legislative Advocacy

K. Custodial Justice: Oversight, Death Attribution and Legislative Advocacy

Custodial violence and deaths constitute an endemic institutional failure, which affects
disadvantaged It should be highlighted that vulnerable communities are overrepresented. The
NHRC has a compulsory monitoring function where all cases of death under the police or the
judiciary care are to be reported within twenty four hours. 3'This is accompanied by elaborate
records such as post-mortem, videography records and magisterial inquiry reports. When
compared to the official sources of data, the NHRC data shows that the rates of custodial deaths
are constantly high, and a state such as Uttar Pradesh, Bihar, or Maharashtra shows *®high data.
An incisive analysis on this data however reveals that out of 100.000 deaths that occur in judicial
custody, well over 80.000 are in fact statistical as a result of illness and old age. Although not
direct torture, this attribution actually hides wider institutional negligence, such as an incomplete
medical care provision and insufficient health infrastructures in jails, etc. These are the failures
that are caused by the failure by a state /ta show its duty of care to the individuals stripped of the
liberty and these failures are a vielation of the article 21. 3 Legislation Advocacy of
Accountability: The lack of a dedicated anti-torture statute to jurisdiction will escalate the
normalization of torture in indigenous jurisdiction. The NHRC realization that this is a gap has
seen it take the initiative to promote legislative reform. It has once again urged the adoption of a
recommendation of the Law Commission, the addition of Section 114(B) to the Indian Evidence
Act, 1872. This watershed amendment would bring a counter-robbing assumption that every harm
sustained by an individual who is under the custody of the police could be assumed to have been
done by a law enforcer. By putting this in place, the obligation of proving liability would be
considerably placed on state functionaries, which would serve as a decisive preventive measure

against custodial abuse.

37 Protection of Human Rights Act, 1993, §12(b); NHRC Guidelines on Custodial Deaths (2010).
% NHRC Annual Report 2022-2023 (Custodial Deaths Statistics).
% Sunil Batra v. Delhi Administration, (1978) 4 SCC 494,
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L. Battling Deep-Reven Inequity:

Article 1: Manual Scavenging and Implementation Precleans. The protectionist reaction of the
institutions towards manual scavenging, the risky task of cleaning the sewer lines and the septic
tanks, proves the efficiency of the NHRC in policy advocacy and its lack of effectiveness in the
enforcement of the enforcement on the state level. According to the Commission, this type of
practice is considered a gross infringement of human dignity, which is anchored on the caste-based
systemic inequality. Promotional and Policy Engagement: The NHRC employs and utilizes well
its promotional drive (Section 12°) through advocacy. This involves the planning of the high-level
Open House Discussions with various players such as government departments, UN agencies (ILO,
UNICEF), technology innovators, and the grassroots organizations all which aim at the
implementation of the full ban on manual scavenging and encouragement of rehabilitation. The
Commission also releases the Know Your Rights series of booklets on Manual Scavenging and
Bonded Labor which in most cases are written in vernacular languages thus making sure awareness
cuts through the marginalized groups. Implementation Deficit: The NHRC specific
recommendations are oriented towards structural change: obligatory full mechanization of the
cleaning activities and reasoned control 0f safety measures and reconsideration of rehabilitation
programs (such as BPL cards, education of children on scholarship, pensions of widows, etc.) so
that they can be viable. Regardless of such active.arguments, the death rates in septic and sewage
tanks are high, which testifies to a colossal failure of implementation at the local level. The highest
deaths are always recorded in states like Tamil Nadu, Uttar Pradesh, Gujarat, Maharashtra, Delhi,
Bihar and Madhya Pradesh. This obstinacy ascertains that lack of enforcement powers in
influencing intransigent state bureaucracies is a fatal flaw in the policy and promotional prowess

of the Commission

M. Legislative and policy Advocacy Selective victories and Structural Weakness

The institutional reaction of the NHRC is defined by the two-polar success or failure in the pushing
towards the structural change: Compensatory Success: Compensatory success is the strongest
success which is the power to impose a compensatory relief*!. With judicial endorsement, the

Commission works reliably in making the state liable through financial means whenever there is

40 NHRC, Proceedings of Open House Discussion on Elimination of Manual Scavenging (2021-2023).
4l D.K. Basu v. State of West Bengal, (1997) 1 SCC 416.
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a violation of basic rights and victims are assured of physical redress. Failure in Punitive Reform:
In its turn, NHRC is experiencing a systematic failure when it comes to enforcing punitive action
or obligatory structural reform. Even though it earnestly seeks ground through which a legislative
action may be taken, including in the presumptive liability provision on police torture and the
necessity of a special anti-torture measure, it lacks any constitutional or legislative tool to force
Parliament or state governments to adopt these radical measures. The ineffectiveness of the
Commission to punish the non-compliant public functionaries is still the ultimate structural

limitation and transforms it into an expert proposer but not an effective punishments administrator.
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V. Conclusion and Recommendations.

N. Conclusion:

Institutional Gaps Synthesis. The critical examination of the National and State Human Rights
Commissions affirms a strong legal ideal that has a low level of functional capacity. The
effectiveness of the NHRC is paradoxical in the most literal sense of the word, the effectiveness
of the NHRC is most effective in the field of investigation and advocacy, and the compensatory
awards provided are legally binding, but the main method of systemic change is non-binding and
highly subject to administrative disregard, which solidifies the toothless tiger critique.
Accountability crisis is the main critical area and is largely contributed by the failures of the
political appointment process to produce true independence and pluralism, hence it has led to
frequent international criticisms by GANHRI. This loss of autonomy is directly associated with
the implementation deficit in key spheres of systemic injustice that are manifested by the ongoing
deaths in manual scavenging and the accumulating gueues in SHRCs, which do not support the
constitutional right to available justice.-da-order to change these Commissions into proactive,
advisory institutions into truly independent and effective watchdogs over human rights, radical

statutory and structural changes are necessary.

O. Recommendations for Statutory and Structural Reform Advice
In a bid to revive the reputation and operational capability of the Indian human rights regime, it
is essential to spell out the following structural changes;

e Allowing Enforcement and Punitive Powers.
The PHRA should be reformulated in order to enable the NHRC to go beyond the
recommendatory role.
Recommendation: The laws should be amended such that the NHRC can implement its policy
suggestions and findings and use administrative or punitive sanctions against non-adherence in its
instructions by the government.
Impact: This gives the Commission that real coercive force, whereby, any failure to comply
necessitates judicial examination by the breaching state organ, as opposed to administrative

oversight.
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e Improving Autonomy and Multiple Signing Appointments.
The GANHRI crisis is to be resolved by reforming the selection process, which will provide
political autonomy.
Recommendation: Turn the six member selection committee to necessitate formal, voting
participation in the selection committee of non-governmental experience, both selected Civil
Society Organizations (CSOs) and leading human rights scholars, so that pluralism is a mandate
of the institution in compliance with the Principles of Paris.
Impact: This will minimize the vulnerability to political pressure, reinstatement of the NHRC
back to the international A status and the strengthen of people trust towards the impartiality of the
institution.

e Empowering SHRCs and Making them Mandatory
SHRCs need to be fixed in terms of offering easy to access justice using national standards.
Recommendation: Develop central principles that stipulate the mandatory minimum levels of
budgetary allocation, staffing level and the norms of clear operational performance expected in all
SHRC:s.
Impact: Endemic backlogs in the form of the 4,669 pending cases in MP would be eliminated and
redress would be guaranteed in all states an a timely, basis.

e Legislation of Custodial Accountability
Institutionalized violence is something that needs to be combated with a particular legislative
action that will change the burden of proof.
Recommendation: One should amend the Indian Evidence Act, 1872 by adding Section 114(B)
“2t0 its provisions by the Parliament and the immediate introduction of the recommendation of the
NHRC to add that law with the needed Section 114(B). 4
Impact: The statute, which puts forth a rebuttable presumption of culpability of the police in cases
of custodial injuries, would be a strong structural deterrent, forcing the state agencies to strictly
guard the rights and physical security of the people who lacked liberty.

42 Law Commission of India, Report No. 273: Implementation of “United Nations Convention against Torture”
(2017), at 3739 (proposing insertion of § 114B to the Indian Evidence Act).

43 NHRC, Advisory on Custodial Torture and Violence (2021), at 4-5 (urging adoption of Law Commission’s
recommendation to insert § 114B).
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